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LIABILITY OF PRINCIPAL CONTRACTOR FOR INDEPENDENT SUBCONTRACTOR 
CONSIDERED BY THE HIGH COURT 
INTRODUCTION 
In Leighton Contractors Pty Ltd v Fox (2009) 258 ALR 673 the High Court considered the liability of 
a principal contractor for the negligence of independent subcontractors on a building site.  In its 
decision the court considered the nature and the scope of the duty owed by principals to independent 
contractors. 
FACTS 
On 7 March 2003, the respondent was seriously injured when working at the construction site of the 
Hilton hotel in Sydney of which the appellant was the principal contractor.  The appellant had 
contracted with Downview Pty Ltd to carry out the concreting of certain works on the site.  
Downview subcontracted the concrete pumping to Still and Cook who engaged the respondent and 
Stewart in respect of concrete pumping for a pour on 7 March.  It was during the cleaning of the 
concrete delivery pipes by the respondent, Still and Stewart that the respondent was injured. 
 The respondent claimed negligence against the appellant, Warren Stewart Pty Ltd (which 
employed Warren Stewart) and Downview.  At trial it was held that the accident was caused by the 
negligence of Still and Stewart and that there was no breach of duty by the appellant or Downview.   
DECISION OF THE COURT OF APPEAL 
The respondent appealed against the dismissal of his claims against the appellant and Downview and 
the New South Wales Court of Appeal allowed the appeal.  It was held that a duty was owed by each 
party and it had been breached.  It was held that the appellant owed a general law duty of care to 
subcontractors coming onto a construction site within its control and the scope of the duty included 
‘training in matters of safety to subcontractors’ (Fox v Leighton Contractors Pty Ltd (2008) 170 IR 
433 at [48]).   
 The Court of Appeal noted:  
  The older case-law concerning accidents on construction sites does not indicate that a 
general law obligation to provide training in matters of safety to subcontractors working 
on a site was envisaged as falling within the requirements of the duty of care of a 
principal contractor. It is also clear that construction sites were relatively dangerous 
workplaces in the past. The obligation to ensure a reasonable level of safety is, however, 
now well-recognised. The need for induction training is now a recognised part of major 
construction works (Fox v Leighton Contractors Pty Ltd (2008) 170 IR 433 at [47]).  
 The court was influenced by the obligations imposed upon the appellant by the health and safety 
legislation.  Under cl 213(1) of the Regulation, a principal contractor must not direct or allow a 
person to carry out construction work unless they are satisfied that the person has undergone the OHS 
induction training.  The Court of Appeal held that the site based induction training for a person such 
as the respondent should include training in the matters contained in the approved pumping industry 
code of practice.   
 By failing to take steps to ensure that Stewart and the respondent had undertaken relevant 
occupational health and safety induction training, the Court of Appeal found that the appellant was in 
breach of its duty of care. 
DECISION OF THE HIGH COURT 
On appeal to the High Court, the appellant argued that although the Court of Appeal recognised the 
distinction between the duty owed by a principal and an independent contractor and an employer and 
an employee, the scope of the duty it imposed was equivalent to the duty an employer owes to an 
employee to ensure training in matters of work safety.  It was claimed that such a duty would be ‘an 
unthinkable burden for the common law to impose on a principal who has contracted to construct a 
large building’ (at [43]).   
 The High Court examined the health and safety legislation and held that the obligation imposed 
upon the appellant was only that it be ‘satisfied that a person carrying out construction work on the 
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site had undergone OHS induction training, rather than providing the training itself’ (at [36]).  The 
only onsite induction required was to address specific site hazards, site orientation and site specific 
safety rules and procedures, which the appellant had provided (Occupational Health and Safety 
Regulation 2001 (NSW), cl 219).  At [49] the court stated: 
  The obligation imposed on Leighton under the Regulation, while not founding an action 
for breach of statutory duty, is central to the Court of Appeal’s conclusion that a 
common law duty existed. While it is true that obligations under statutory or other 
enactments have relevance to determining the existence and scope of a duty, it is 
necessary to exercise caution in translating the obligations imposed on employers, 
principal contractors and others under the OHS Act and the Regulation into a duty of 
care at common law. This is because, as Gummow J explained in Roads and Traffic 
Authority (NSW) v Dederer (2007) 234 CLR 330 at [43] ‘whatever their scope, all duties 
of care are to be discharged by the exercise of reasonable care. They do not impose a 
more stringent or onerous burden’. 
 The court noted that if the appellant owed a duty of care which included in its scope the induction 
training of the respondent and Stewart as to the safe method of cleaning the concrete delivery pipes, it 
would owe a duty ‘to provide training in the safe method of carrying on every trade and conducting 
every specialised activity carried out by every worker on the site’ (at [52]).  In the same paragraph the 
court explained: 
  The [appellant] is unlikely to possess detailed knowledge of safe work methods across 
the spectrum of trades involved in construction work. And a duty to provide training in 
the safe method of carrying out the contractor’s specialised task is inconsistent with 
maintenance of the distinction that the common law draws between the obligations of 
employers to their employees and of principals to independent contractors (Stevens v 
Brodribb Sawmilling Co Pty Ltd (1986) 160 CLR 16; Hollis v Vabu Pty Ltd (2001) 207 
CLR 21; Sweeney v Boylan Nominees Pty Ltd (2006) 226 CLR 161). 
 
 The respondent also submitted the narrower argument that the duty owed by the appellant was 
merely a duty to ensure that each person working on its site provided satisfactory evidence of having 
undergone induction training and that be failing to ensure that he and Stewart and had undergone 
OHS induction training.  The High Court rejected this argument holding that it would required not 
only that the principal contractor ensure that induction training had been provided in relation to its 
site but also that training had been undertaken in relation to health and safety practices within the 
independent contractor’s specialised field (at [53]).  It was pointed out that the appellant had no notice 
that the appellant and Stewart were to be on its site (at [54]).  Further, the conclusion that the   OHS 
induction training necessarily included instruction as to the pumping industry code of practice could 
not be made in the absence of expert evidence (at [55]). 
CONCLUSION 
Similar to the OHS requirements in New South Wales, s 272 of the Workplace Health and Safety 
Regulation 2008 (Qld) requires principal contractors to sight general induction evidence of relevant 
persons before starting construction work.  As from 1 July 2009, this is either a card or a statement of 
attainment issued to a person who has completed the CPCCOHS1001A Work safely in the 
construction industry which meets the general OHS induction training program specified by the 
National Code of Practice for Induction Training for Construction Work.  The Queensland legislation 
does not impose any additional obligation to ensure that training in the safety methods of specialised 
tasks, such as pumping concrete, has been undertaken.  Therefore the decision of the High Court in 
Leighton Constructions Pty Ltd v Fox would apply to a claim in negligence in similar circumstances 
in Queensland. 
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